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August 20,2014

Session 7: Legal Reasoning & Multiple Choice
Overview: Session 7 will focus on learning, understanding and applying the
Attorney-Client Privilege, which prevents people from disclosing confidential
information that was conveyed in the course of the attorney-client relationship. As
aspiring attorneys, understanding this privilege is crucial to your professional
Session

development.
Session Outline:

L. lntroduction to Privilege Law and Evidentiary Objections
2. Describing the Attorney-Client Privilege Statutes
3. Applying the Privilege in a court case: Cosfco v. Superior Court
4. Review
5. Take in class Multiple Choice test
6. Debrief test answer choices
7. Questions and Wrap-Up
Preparation: I expect you to attend class having read the entire assignment, and being
prepared to participate fully in the classroom discussion and practical exercises. The
Session 7 Assignment is to read the (1) Background Reading on Evidentiary Privileges, (2)
Statutory Supplement with relevant California Evidence Code ("CEC") statutes, and (3)
Costco v. Superior Court, which are all posted on the course TWEN page.
Assessment: After we have covered the material for today's course, you will take a
short multiple-choice test on a scantron. The examination will be closed book and
closed notes. Please be sure you have your campus identification number to use on the
scantron to preserve anonymity in the testing process. Pertinent portions of the exam
instructions are on the following page, so you can familiarize yourself with them before
the test is handed out.
Classroom Computer Usage: You may use your laptop computer during class for the
purpose of taking notes or other purposes that are directly related to and supportive of
your participation in class. The use of computers in class is a privilege, and the privilege
may be withdrawn if you do not use it responsibly. lf you need to spend some
substantial portion of time on non-class internet use, then please leave the classroom.
Contact lnformation: My office is Room 309, telephone number (3L0) 506-6605 and my
email address is christine.goodman@pepperdine.edu. Please feel free to call or e-mail if
you have additional questions.
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Relationship Privileges

The iaw of privileges recognizes that the need for justice must sometimes
yield to professional, personal, and institutional interests. Privacy and confidentiality are hallmarks of many personal and professional relationships,
and the law of privileges limits court intrusions into these private matters.
For exampie, the attorney-client and physician-patient relationships depend
on honest and frank discussions between the parties to get the best representation or treatment. Privileges described in the CEC aim to encourage
those relationships and the open communication that is vital to their operation. Thus, the law of privileges precludes admitting these confidential
communications at trial.
Privileges in California are purely statutory. California state courts
recognize only those privileges enumerated in the CEC or other statutes
(CEC 911). The courts do not recognize common law privileges that
have not been codified by the legislature. Furthermore, judges cannot create
new privileges or expand the scope of existing privileges.
The CEC allows 18 privileges, which apply in all proceedings in which
testimony can be compelled, including civil and criminal litigation, coroners' inquests, iegislative hearings, certain administrative hearings, grand
iury proceedings, and even arbitration proceedings. The privileges apply
not only in hearings and trials, but also in the course of discovery and
depositions. Caiifornia cases also hold that privileges apply when search
warrants are issued requesting potentially privileged information. If the
search warrant is directed at an attorney who is suspected of a crime but
seeks disclosure of client files, the attorney is obliged to seek a court order to
prevent disclosure of any protected documents.
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The CEC privileges break down into three types:

1. Those that protect confidential communications made in the course
of a relationship (confidential communications privilega)
2. Those that exempt certain people from giving evidence (tatimoniol
privilega)

3. Those that exempt a witness from providing certain information
(content privilega)

addresses confidential communications priviJeges and
focuses specifically on those involving professional relationships. After a
general overview of privilege law, this chapter explains the attorney-client,
physician-patient, and psychotherapist-patient privileges. Other confidential communications privileges, as well as testimonial and content privileges,
are discussed in Chapter 1 3.

This chapter

THE GENERAL APPROACH TO ANALYZING
PRIVILEGES
When facing a privilege issue, always ask the following four questions.
These questions apply to every privilege in the next two chapters, with
small but important variations:

i. First, ask whether the parties to the communication or from whom
testimony is sought are covered by a privilege listed in the CEC.
2. If so, next ask whether the communication or evidence is within
the scope of the privilege as defined in the CEC.
3. Third, ask whether the privilege has been woived, perhaps by

4.

disclosure.
Fourth, consider whether an exception to the privilege applies.

Are the Pq,rtíes Covered? For a communication to be privileged, the
parties to the communication must fit a definition in the CEC. Only certain
people are exempt from testifying under the testimoniol privilege. The CEC
provides specific definitions for the purPose of a privilege. This chapter
ãddr"s.r the professional relationship privileges and the definitions for
Iawyers, clients, physicians, psychotherapists, and patients.
Euidenee Couered by the Prívílege? The only
protected communications are confidential communications. The content privileges
protect only certain types of information from disclosure. Each privilege has
a CEC section that describes the confidential communications or evidence

Is the CommunÍeatíon or

348
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that is protected under the privilege. For the privilege to apply, the communication must satisfy the requirements of that CEC section.
For professional relationships, communications made in the course of
the relationship are presumed to be confidential under CEC 9 L7 (a). This is a
rebuttable Thayer presumption, meaning the burden of proof shifts to the
party objecting to the privilege. The mere delivery of the communication
using electronic means that others may have access to does not defeat the
presumption. (See Chapter 10 for more explanation of burdens of prpof and
presumptions.)
It is important to understand that the communication between the porties to the
privilege is whct is protected, not the subject matter of the communication.
For example, just because a lawyer and client discuss a subject does not
mean that all information on that subject is protected from disclosure. If a
client tells his lawyer that he \ ¡as not looking at the road when he hit the car
in front of him, opposing counsel can ask, "Were you looking at the road?"
or "What were you doing when you hit the car in front of you?" because
both questions go to the subject matter underlying the communication, not
the communication itself. Opposing counsel could not ask, however, "What
did you tell your lawyer about the accident?"

rì{aíved? If the first fwo questions are satisfied,
then the communication is privileged and cannot be disclosed at trial.
However, the privilege ceases to exist if it has been waived. Waivers are
addressed in CEC 9L2. A waiver occurs when the holder of the privilege,
Has the Príuílege Been

without being coerced, either discloses or consents to someone else's disclosure of a significant part of the privileged communication. The holder of
a certain privilege will be specified in the CEC sections about that privilege.
In some cases, there may be more than one holder.
There are many different ways to waive a privilege. Voluntary disclosure
can occur when the privilege holder either intentionally discloses the information to a third party or chooses to testify in court. Conduct can also
indicate consent to disclosure, including the failure to claim the privilege
when the holder has the opportunity to do so. A waiver can also occur by
a negligent and inadvertent disclosure of privileged information because of
a lack of due care. However, not all disclosures constitute a waiver. Most
privileges allow for disclosure to third parties when it is "reasonably

necessary." If there is more than one holder of the privilege-joint
holders
then a waiver by one does not constitute a waiver by the
other, and the non-waiving holder still can claim the privilege.

Is There an Exeeption that Destroys the Príuílege? There are two basic
types of exceptions to privileges. The first type makes the privilege invalid in
certain proceedings. For instance, if a client sues her lawyer for malpractice,
there is an exception to the attorney-client privilege in that proceeding to

r
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Figure 12.1. To Determine Whether a Communication is Privileged in California
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permit the attorney to disclose the communications to defend himself.
ôonfidential communications made in the course of that attorney-client
relationship witl be allowed, into evidence. The second type of exception
is a blanket exception that applies no matter what type of proceeding'
The best example is the crime or fraud exception to the attorney-client
privilege. Under that exception, there is no privilege, no mattel the proieedinl, if the client sought the lawyer's services to aid in the commission of
excepa future crime or fraud.. Each privilege comes with its own specific
tions, which are discussed below'
In evaluating privileges, consid'er the following questions illustrated in
Figure 72.1: 1f )- nre the parties to the communication covered by a
pJvitegez (2) If so, is the evidence or communication within the scope
är,rr" irrvitegez (3) Has the privilege been waived? (a) Is there an applicable
."..piion to-thir privilege (considering both specific-Iitigation exceptions
and blanket exceptions)?

RULING ON CLAIMS OF PRIVILEGE
a
If one parry objecrs on the ground.s of privilege, the judge decides whether
the
privilege applies. The person claiming the protection of a privilege has
of
burden ro show that the elements of the privilege are all met. The burden
of
proof for establishing the existence of a privilege is by a preponderance
the evidence (see cnð +os in chapter 10). The party opposing the privilege
is entitled to present evidence to negate the existence of the privilege'
that
The opposing party may also argue that the privilege was waived or

I
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an exception applies. The opposing party must prove the waiver or exception by a preponderance of the evidence. Then the judge determines
whether the privilege applies.
To determine whether the privilege was waived, the judge will consider
evidence offered by the opposing party on the issue of whether the "privileged" information was disclosed. However, not all disclosures amount to a
waiver. A disclosure of the confidential information is generally not a waiver
when disclosure to a third party is reosonably necßsory for transmissionnof
the information or to accomplish the goal of the professional relationship
(CEC 912 (d)). An inadvertent disclosure to an eavesdropper will not waive
the privilege as long as the holder believed that the communication was

confidential.
The judge or presiding officer does not usually require disclosure of the
confidential information to rule on whether the privilege applies. The court
has discretion to order review in chambers to determine whether the
privilege exists and what it protects. When there is voluminous material,
the courts often appoint a special master or discovery magistrate judge to
perform the review.
To avoid punishing those who raise privilege claims, the presiding
judge and lawyers cannot comment at trial about the use of a privilege
(CEC 913(a)). If a party requests, the court must instruct the jurors not
to draw any inferences from the use of the privilege and instruct that no
presumption arises from its use (CEC 913(b)).
The judge should not compel disclosure of privileged information
and should prevent disclosure of privileged information when possible.
When no authorized holder of a privilege is in court and a witness seeks
to disclose privileged information, the judge or presiding offìcer must
exclude the information if there is no party there who is authorized to
claim the privilege (CEC 916(a)). The only exceptions are when no privilege
holder exists or when a holder authorizes the disclosure or waives the
privilege (CEC e 1 6(b)).
In non-judicial proceedings such as certain administrative hearings, CEC
9 14 authorizes the presiding ofÍìcer at the hearing to fill the role of a judge
to determine whether a privilege applies. If a person declines to disclose
information despite the presiding officer's determination that the privilege
does not apply, that person will not be held in contempt unless the presiding
officer is from a public office with contempt power or a judge orders
disclosure.
If a judge

or other presiding officer makes an improper ruling on a
privilege claim and compels disclosure, that disclosure will not operate as a
further waiver of the privilege. The privilege is intact, and the holder can
assert the privilege again in later proceedings (CEC 919).

rrl
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Statutory Supplement- California Evidence Code Sections

I 915. Disclosure

of privileged information or attorney work product in ruling on claim of
privilege

to subdivision (b), the presiding officer may not require disclosure of information
claimed to be privileged under this division or attorney work product under subdivision ia) of
Section 2018.030 of the Code of Civil Procedure in orderto rule on the claim of privilege;
provided, however, that in any hearing conducted pursuant to subdivision (c) of Section L524 of
the Penal Code in which a claim of privilege is made and the court determines that there is no
other feasible means to rule on the validity of the claim other than to require disclosure, the
court shall proceed in accordance with subdivision (b).
(a) Subject

(b) When a court is ruling on a claim of privilege under Article 9 (commencing with Section
1040) of Chapter 4 (official information and identity of informer) or under Section 3.060 (trade
secret) or under subdivision {b) of Section 2018.030 of the Code of Civil Procedure (attorney
work product)and is unable to do so without requiring disclosure of the information claimed to
be privileged, the court may require the person from whom disclosure is sought or the person
authorized to claim the privilege, or both, to disclose the information in chambers out of the
presence and hearing of all persons except the person authorized to claim the privilege and any
other persons as the person authorized to claim the privilege is willing to have present. lf the
judge determines that the information is privileged, neither the judge nor any other person
may ever disclose, without the consent of a person authorized to permit disclosure, what was
disclosed in the course of the proceedings in chambers.

I950. Lawyer
As used in this article, "lawyer" means a person authorized, or reasonably believed by the client

to be authorized, to practice law in any state or nation.
5 951. Client

"client" means a person who, directly or through an authorized
representative, consults a lawyer for the purpose of retaining the lawyer or securing legal
service or advice from him in his professional capacity, and includes an incompetent (a) who
himself so consults the lawyer or (b) whose guardian or conservator so consults the lawyer in
behalf of the incompetent.

As used ín this article,

I952. Confidential communication between client and lawyer
As used in this article, "confidential communication between client and lawyer" means
information transmitted between a client and his or her lawyer in the course of that
relationship and in confidence by a means which, so far as the client is aware, discloses the

information to no third persons other than those who are present to further the interest of the
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client in the consultation orthose to whom disclosure is reasonably necessary forthe
transmission of the information or the accomplishment of the purpose for which the lawyer is
consulted, and includes a legal opinion formed and the advice given by the lawyer in the course
of that relationship.

$ 954. Lawyer-client privilege

Subject to Section 912 and except as otherwise provided in this article, the client, whether or
not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a
confidential communication between client and lawyer if the privilege is claimed by:

the privilege;
(b)A person who is authorized to claim the privilege bythe holder of the privilege; or
(c) The person who was the lawyer at the time of the confidential communication, but such
person may not claim the privilege if there is no holder of the privilege in existence or if he is
otherwise instructed by a person authorized to permit disclosure.
The relationship of attorney and client shall exist between a law corporation as defined in
Article L0 (commencing with Section 6160) of Chapter 4 of Division 3 of the Business and
Professions Code and the persons to whom it renders professional services, as well as between
such þersons and members of the State Bar employed by such corporation to render services to
such persons. The word "persons" as used in this subdivision includes partnerships,
corporàtions, limited liability companies, associations and other groups and entities.
(a) The holder of

S

956. Exception: Crime or fraud

There is no privilege under this article if the services of the lawyer were sought or obtained to
enable or aid anyone to commit or plan to commit a crime or a fraud.

I 958. Exception: Breach of duty arising

out of lawyer-client relationship

There is no privilege under this article as to a communication relevant to an issue of breach, by
the lawyer or by the client, of a duty arising out of the lawyer-client relationship.
5 962. Exception: Joint clients

Where two or more clients have reta¡ned or consulted a lawyer upon a matter of common
interest, none of them, nor the successor in interest of any of them, may claim a privilege under
this article as to a communication made in the course of that relationship when such
communication is offered in a civil proceeding between one of such clients (or his successor in
interest) and another of such clients (or his successor in interest).

lntro. To Professional Formation, Session 7
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4T Cal.4t}]T2S
Supreme Court of California
COSTCO WHOLESALE CORPORATION, Petitioner,
V.

The SUPERIOR COURT of Los Angeles County, Respondent;
Greg Randall et al., Real Parties in Interest.

No. 516338S. I Nov. go,2oo9.
*rl.rl.**

Opinion WERDEGAR, J.

tr730 't.t<739In this case we consider whether the trial court erred by directing a referee to conduct an in
camera review of an opinion letter sent by outside counsel to a corporate client, allowing the referee to
redact the letter to conceal that portion the referee believed to be privileged, and ordering the client to
'We
conclude the court's directions and order violated the
disclose the remainder to the opposing party.
attorney-client privilege, and violated as well the statutory prohibition against requiring disclosure of
information claimed to be subjeú*rrtr762 to the attorney-client privilege in order to rule on a claim of
privilege. (Evid.Code, $ 915, subd. (a).)

BACKGROUND

In

June 2000, Costco V/holesale Corporation (Costco), which operates warehouse-style retail
establishments throughout California, retained the law firm of Sheppard, Mullin, Richter & Hampton to
provide legal advice regarding whether ceftain Costco warehouse managers in California were exempt
from California's wage and overtime laws.1 Attorney Kelly Hensley, an.expert in wage and hour law,
undertook the assignment, ultimately producing for Costco the 22-page opinion letter at issue here. The
letter followed conversations held by Hensley with two warehouse managers Costco had made available
to her. Costco, the managers, and Hensley understood the communications between the managers and
Hensley were, and would remain, confidential. Similarly, Costco and Hensley understood that Hensley's
opinion letter was, and would remain, confidential.
Several years later, real parties in interest, Costco employees (hereafter collectively referred to as
plaintiffs), filed this class action against Costco, *73L claiming that from 1999 through 2001 Costco had
misclassified some of its managers as "exempt" employees and therefore had failed to pay them the
overtime wages they were due as nonexempt employees. In the course of the litigation, plaintiffs sought
to compel discovery of Hensley's opinion letter. Costco objected on the grounds the letter was subject to
the attorney-client privilege and the attorney work product doctrine. Plaintiffs disagreed, arguing both
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that the letter contained unprivileged matter and that Costco had placed the contents of the letter in issue,
thereby waiving the privilege.

The trial court, over Costco's objection, ordered a discovery referee to conduct an in **740 camera
review of Hensley's opinion letter to determine the merits of Costco's claims of attorney-client privilege
and work product doctrine. The referee produced a heavily redacted version of the letter, stating her
conclusion that although much of it "constitutes attorney client communications and/or the type of
attorney observations, impressions and opinions plainly protected as work product," those portions of
text involving " factual information about varióus employees' job responsibilities" are protected by
neither the privilege nor the doctrine. The referee explained that statements obtained in attorney
interviews of corporate employee witnesses generally are not protected by the corporation's
attorney-client privilege and do not become cloaked with the privilege by reason of having been
incorporated into a latr'l communication between the attorney and the client. She also found that while
interviewing the two Costco managers, Hensley had acted not as an attorney but as a fact finder. The
trial courl, without ruling on plaintiffs' assertion that Costco had waived the privilege by placing the
contents of the letter in issue, adopted the findings and conclusions of the referee and ordered Costco to
produce a version of the letter in the same form as recommended and redacted by the referee.
r<*'*763 Costco petitioned the Court of Appeal

for a writ of mandate, arguing the trial court had ened by
ordering the in camera review of Hensley's opinion letter and by ordering disclosure of a redacted
version of the letter. The Court of Appeal denied the petition. Without ruling on the merits of the trial
court's discovery order or its decision to refer the opinion letter to the referee for in camera review, the
court concluded Costco had not demonstrated that disclosure of the unredacted portions of the letter
would cause it ineparable harm in the action, explaining the unredacted text simply referred to factual
matters that would be easily discoverable by other means.
We hold the attorney-client privilege attaches to Hensley's opinion letter in its entirety, irrespective of
the letter's content. Further, *732 Evidence Code section 915 prohibits disclosure of the information
claimed to be privileged as a confidential communication between attorney and client "in order to rule
on the claim of privilege." (1d., subd. (a).) Finally, contrary to the Court of Appeal's holding, a party
seeking extraordinary relief from a discovery order that wrongfully invades the attorney-client
relationship need not also establish that its case will be harmed by disclosure of the evidence.
ttì As *e find the attorney-client privilege precludes discovery of the opinion letter, we do not consider
whether the work product doctrine would also apply to prevent its discovery. And, as the trial court's
ruling extended only to the opinion letter, neither do we consider the separate but related question of
whether, independent of the letter, the conversations between Hensley and Costco's warehouse
managers migút be subject to either the attorney-client privilege or the work product doctrine.2
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DISCUSSION

I.

l2l trl The attorney-client privilege, set forth at Evidence Code section 954, confers a privilege on the
client ooto refuse to disclose, and to prevent another from disclosing, a confidential communication
between client and lawyer...." The privilegeoohas been a hallmark of Anglo-American jurisprudence for
almost 400 years." (Mitchell v. Superior Court (1984) 37 Cal.3d 597,599,208 Cal.Rptr. 886, 691P.2d
642.) lts fundamental purpose "is to safeguard the confìdential relationship between clients and their
attorneys so as to promote full and open discussion of the facts and tactics surrounding individual legal
matters. [Citation.] ... tlTl Although exercise of the privilege may occasionally result in the suppression
of relevant evidence, the Legislature of this state has determined that these **741 concerns are
outweighed by the importance of preserving confidentiality in the attorney-client relationship. As this
court has stated: 'The privilege is given on grounds of public policy in the belief that the benefits
derived therefrom justify the risk that unjust decisions may sometimes result from the suppression of
relevant evidence.' [Citations.]" (Id. atpp. 599-600,208 Cal.Rptr. 886,691 P.2d642.) "[T]he privilege
is absolute and disclosure may not be ordered, without regard to relevance, necessity rs**764 or any
particular circumstances peculiar to the case." (Gordon v. Sttperior Court (1997) 55 Cal.App.4th 1546,
1557, 65 Cal.Rptr.2d 53.)
l4f lsl t6ì

ltl *733 A trial court's determination of

a motion to compel discovery is reviewed for abuse of
discretion. (2,022 Ranch v. Superior Court (2003) 1i3 Cal.App.4th 1377, 1387,7 Cal.Rptr.3d 197.) An
abuse of discretion is shown when the trial court applies the wrong legal standard. (Zurich American Ins.

Co. v. Superior Court Q\AT 155 Cal.App.4th 1485,1493,66 Cal.Rptr.3d 833.) However, when the
facts asserted in support of and in opposition to the motion are in conflict, the trial court's factual
findings will be upheld if they are supported by substantial evidence . (HLC Properties, Ltd. v. Superior
Court (2005) 35 Cal.4th 54,60,24 Cal.Rptr.3dI99, 105 P.3d 560; D,L Chadbourne, Inc. v. Superior
Court (1964) 60 Ca1.2d723,729,36 Cal.Rptr.468,388 P.2d 700.) The party claiming the privilege has
the burden of establishing the preliminary facts necessary to support its exercise, i.e., a communication
made in the course of an attorney-client relationship.(D.1. Chadbourne, Inc., a|p.729,36 Cal.Rptr.468,
388 P.2d 700; Wellpoint Health Neh¡torks, Inc. v. Superior Court (1997) 59 Cal.App.4th ll0, 123,68
Cal.Rptr.2d 844.) Once that party establishes facts necessary to support a prima facie claim of privilege,
the communication is presumed to have been made in confidence and the opponent of the claim of
privilege has the burden of proof to establish the communication was not confidential or that the
privilege does not for other reasons apply. (Evid.Code, $ 917, subd. (a); Wellpoint Health Networks,
Inc., at pp. 123-124, 68 Cal.Rptr.2d 844.)
l8l lel That Costco engaged Hensley to provide

it with legal advice and that the opinion letter was a
(Hensley)
and Costco are undisputed. The letter was
communication between Costco's attorney
ooconfidential," defined as o'information transmitted between a client and his or her lawyer in the course
of [the attorney-client] relationship and in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those who are present to further the interest of
the client in the consultation or those to whom disclosure is reasonably necessary for the transmission of
the information or the accomplishment of the purpose for which the lawyer is consu1ted...." (Evid.Code,
.i
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$ 952.) Indeed, the referee heavily redacted the letter because she believed it was a confidential
communication between attorney and client. That Hensley's opinion letter may not have been prepared
in anticipation of litigation is of no consequence; the privilege attaches to any legal advice given in the
course of an attorney-client relationship. (Roberts v, City rf'Palmdale (1993) 5 Cal.4th 363,377,20
Cal.Rptr.2d 330. 853 P.2ð 496; Zurich Americctn Ins. C)o. v, Superior Court, supra, 155 Cal.App.4th at
p. ï495, 66 Cal.Rptr.3d 833.) And it is settled that a corporate client such as Costco can claim the
privilege. (Evid.Code, $ 954, final par.; D.l. Chadbourne, Inc. v. Superior Court, suprú, 60 Cal.2d at pp.
732,736,36 Cal.Rptr. 468, 388 P.2d 700.) The undisputed facts, therefore, make out a prima facie claim
of privilege.

*734tr.
tlOì

The attorney-client privilege attaches to a confidential communication between the attorney and the
client and bars discovery of the communication irrespective of whether it includes unprivileged material.
As we explained in Mitchell v. Superior Cnnrt, supra,37 Cal3d at page 600,208 Cal.Rptr. 886, 691
P.2d 642: "[T]he privilege covers the transmission of *tr*765 documents which are available to the
public, and not merely information in the sole possession of the attorney or client. In this regard, it is the
actual fact of the transmission which merits protection, since discovery of the transmission of specific
public documents might very **742 well reveal the transmitter's intended strategy." V/e therefore held
in Mitchell that a client could not be questioned about warnings from her attorney about the health
effects of an industrial chemical even if the warnings might be described as factual matter rather than
legal advice. V/e observed: "Neither the statutes articulating the attorney-client privilege nor the cases
which have interpreted it make any differentiation between'factual' and'legal' information." (Id. atp.
601,208 Cal.Rptr. 886, 691 P.2d 642; see In re ,Jordan (1974) 12 Cal.3d 575, 580, 116 Cal.Rpft. 371,
526 P.2d 523 ffìnding the attorney-client privilege attached to copies of cases and law review articles
transmitted by an attorney to the attorney's client].)

Focusing on the warehouse managers' statements to Attorney Hensley, plaintifß point out that the
statements of a corporate employee to the corporation's attorney are not privileged if the employee
speaks as an independent witness, even if the employer requires the employee to make the statement.
(D.L ChadboLtrne, Inc. v. Sttperior Courl, srlprø,60 Ca1.2da|p.737,36 Cal.Rptr.468,388 P.2d 700.)
They further maintain that when a corporate employer has more than one purpose for directing an
employee to make a report, whether the employee's statement should be classified as that of the
corporation or as that of an independent witness depends upon the employer's "dominant purpose" in
requiring the employee to make the statemerrt. (Id atp.737,36 Clal.þtr.468,388 P.2d 700.) And they
emphasize that the question of whether the employer's dominant purpose in requiring a report was for
transmittal to an attorney in the course of professional employment, like the question of whether a
particular employee's statement was that of an independent witness, is for the trial court or other finder
of fact, whose conclusion is binding on the reviewing court if supported by substantial evidence. (HLC
Properties, Ltd. v. Superior Court, supra,35 Cal.4th at p. 60, 24 Cal.Rptr.3d I99,105 P.3d 560; Mørlin
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tt. Workers'Comp. Appeals

lrrl

ßd. (1997) 59 Cal.App.4th333,346-341,69 Cal.Rptr.2d 138.)

[12]

These points have little to do with the case before us. In Chadbourne we considered whether a
corporate employee, reporting to the corporation's attorney, was speaking on behalf of the corporation
*735
so that his report was in effect the communication of the corporate client. (D.L Chadbourne, Inc. v.
Superior Court, supra, 60 Cal.2d at pp. 736*738,36 Cal.Rptr. 468, 388 P.2d 700.) In that context, the
dominant-purpose test determines whether the relationship between the attorney and the corporate
employee is an attorney-client relationship; if the corporation's dominant purpose in requiring the
employee to make a statement is the confidential transmittal to the corporation's attorney of information
emanating from the corporation, the communication is privileged. (Id. atp.737,36 Cal.Rptr.468, 388
P.2d700.) And as we have explained, because the privilege protects the transmission of information, if
the communication is privileged, it does not become unprivileged simply because it contains material
that could be discovered by some other means. Chadhourne and its progeny therefore would be relevant
if we were considering whether the statements of the warehouse managers interviewed by Hensley were
themselves subject to the attorney-client privilege. But these authorities are not relevant to the question
before tr*tr766 us: whether the communication between Costco's attorney and Costco was privileged.

llsl Plaintiffs make a second, related point also directed at a concern not present here, asserting that a
client cannot protect unprivileged information from discovery by transmitting it to an attorney. As we
explained in Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355,397, 15 Cal.Rptr. 90,364 P.2d
266: " 'Knowledge which is not otherwise privileged does not become so merely by being
communicated to an attorney. fCitation.] Obviously, a client may be examined on deposition or at trial
as to the facts of the case, whether or not he has communicated them to his attorney. [Citation.] V/hile
the privilege fully covers communications as such, it does not extend to subject matter otherwise
unprivileged merely because that subject matter has been communicated to the attorney.' " Thus, "a
litigant may not silence a witness by having him **743 reveal his knowledge to the litigant's
attorney...." (D.L Chadhourne, Inc. v. Superior CourL supra,6A CaL2datp.734,36 Cal.Rptr.468,388
P.2d 700.) But again, we are not here concerned with whether the privilege covers the statements of the
warehouse managers to Hensley.

Ir4l lrsl Plaintiffs next point out that the attorney-client privilege does not attach to an attorney's
communications when the client's dominant purpose in retaining the attorney was something other than
to provide the client with a legal opinion or legal advice. (2,022 Ranch v. Superior C)ourL supra, lI3
Cal.App.4th at pp. 1390*1391,7 Cal.Rptr.3d 797; Aetna Casualty & Surety Co. v. Superior Court
(19S4) 153 Cal.App.3d 467,475,200 Cal.Rptr. 471.) For example, the privilege is not applicable when
the attorney acts merely as a negotiator for the client or is providing business advice (see Aetna Casualty
& Surety Co., at p. 475,200 Cal.Rptr. 471); in that case, the relationship between the parties to the
communication is not one of attorney-client. But while plaintiffs insist Hensley's interviews of Costco's
warehouse managers was simple fact gathering that could have been done by a nonattorney, they have
never disputed that Costco retained Hensley, an expert in California wage and hour law, to provide it
*736 with legal advice regarding the exempt status of some of its employees, nor did the trial court base
its discovery order on a finding that Costco's dominant purpose in retaining Hensley was to obtain her
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services as a fact gatherer. The situation is comparable to that in Aetna, where in reversing the trial
court's order allowing discovery of the attorney's files, the appellate court explained: "This is a classic
example of a client seeking legal advice from an attorney. The attorney was given a legal document (the
insurance policy) and was asked to interpret the policy and to investigate the events that resulted in
damage to determine whether Aetna was legally bound to provide coverage for such damage." (Id. at p.
476,200 Cal.Rptr. 471.) Here, Hensley was presented with a question requiring legal analysis and was
asked to investigate the facts she needed to render a legal opinion. As we have explained, when the
communication is a confidential one between attorney and client, the entire communication, including
its recitation or summary of factual material, is privileged. In sum, if, as plaintiffs contend, the factual
material referred to or summarized in Hensley's opinion letter is itself unprivileged it may be
discoverable by some other means, but plaintiffs may not obtain it by compelling disclosure of the letter.

ilI
is a second reason for overturning the discovery order. 't<**767 Evidence Code section 915
provides, with exceptions not applicable here, that "the presiding officer may not require disclosure of
information claimed to be privileged under this division t3l ... in order to rule on the claim of
privilege...." (Evid.Code, $ 915, subd. (a).) Section 915 also prohibits disclosure of information claimed
to be privileged work product under Code of Civil Procedure section2018.030, subdivision (b), but, as
to the work product privilege, if the court is unable to rule on the claim of privilege "without requiring
disclosure of the information claimed to be privileged, the court may require the person from whom
disclosure is sought or the person authorized to claim the privilege, or both, to disclose the information
in chambers out of the presence and hearing of all persons except the person authorized to claim the
privilege and any other persons as the person authorized to claim the privilege is willing to have
present." (Evid.Code, $ 915, subd. (b).) No comparable provision permits in camera disclosure of
information alleged to be protected by the attorney-client privilege. *737 (Southern Cal. Gas Co. v.
Pttblic Ut:ilities Com.(1990j so cut.:¿ 31,45,fn. 19,265 Cal.Rptr.801 ,184P.2d,13ß)4 Nonetheless,
the **744 trial court caused Hensley's opinion letter to be reviewed at the in camera hearing, and its
order compelling Costco to produce the redacted version of the letter was based in large part on the
referee's review of the very information Costco claimed to be privileged.
tr6ì t17ì There

lrsl lrel In arguing in favor of the trial court's ruling, plaintiffs cite Moeller v. Superior C)ourt (T997) 16
Cal.4th .1724, 1135,69 Cal.Rptr.2d 317,941 P.2d 219, and Cornish v. Superior Court (1989) 209
Cal.App.3d 467,480,257 Cal.Rptr. 383, for the proposition that despite the unequivocal language of
Evidence Code section 915 subdivision (a), the section's prohibition "is not absolute," and a litigant
might be required to reveal some information in camera to enable the court to determine whether a
communication is subject to the attorney-client privilege. But in citing these cases, plaintiffs fail to
recognize the critical distinction between holding a hearing to determine the validity of a claim of
privilege and requiring disclosure at the hearing of the very communication claimed to be privileged.
Evidence Code section 915, while prohibiting examination of assertedly privileged information, does not
i
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routinely permit such disclosure to be made ex parte in his chambers." (Id. at p. 437 , fî. 23,85 Cal,Rptr.
829, 467 P.2d 557.) Thus, although we observed that when the patient-litigant's information about the
content of a communication might compromise its confidentiality the court may appropriately review
the information in camera, we said nothing about reviewing the r<)rr<769 communication itself In such
instances, however, the party claiming the privilege may choose to reveal the communication in camera
to prevent the court from ordering disclosure of private information bearing no relevance to the
litigation. Such a procedure does not violate Evidence Code section 915 because the court, without
examining the confîdential communication, has previously ruled that an exception to the privilege
applies, and the in camera review is now sought by the party holding the privilege to prevent its
disclosure. Similarly, nothing in *739 Evidence Code section 915 prevents a party claiming a privilege
from making an in camera disclosure of the content of a communication to respond to an argument or
tentative decision that the communication is not privileged.
Finally, the attorney-client privilege is a legislative creation, which courts have no power to limit
by recognizing implied exceptions. (,Roåerts v. City of Palmdale, supra,5 Cal.4th ar p.373,20
Cal.Rptr.2d 330, 853 P.2d 496.) Concern that a party may be able to prevent discovery of relevant
information therefore provides no justification for infening an exception to Evidence Code section 915.
As noted earlier, it has long been understood that " '[t]he privilege is given on grounds of public policy
in the belief that the benefits derived therefrom justify the risk that unjust decisions may sometimes
result from the suppression of relevant evidence.' " (Mitchell v. Superior Court, supra, 37 Cal3d at p.
600, 208 Cal.Rptr. 886, 691 P.2d 642.) And because the privilege protects a trønsmission inespective of
its content, there should be no need to examine the content in order to rule on a claim of privilege.
(Cornish v. Superior Court, supra, 209 Cal.App.3d at p. 480, 257 Cal.Rptr. 383.)
I22l l23l

Because we hold that a court may not order disclosure of a communication claimed to be privileged to
allow a ruling on the claim of privilege, we disapprove two cases plaintiffs have cited in support of the

trial court's orders. InMarti.nv. Workers'Comp. Appeals Bd., supra, 59 Cal.App.4th atpage347,69
Cal.Rptr.2d 138, the court, without considering Evidence Code section 915, subdivision (a), ordered a
workers' compensation judge to conduct an in camera review of the statements of employee witnesses to
determine whether the statements were from independent witnesses or had emanated instead from the
corporate employer. As we have explained, Evidence Code section 915 prohibits a court from ordering
in camera review of information claimed to be privileged in order to rule on the claim of privilege.
Insofar as inconsistent with our conclusion, we also disapptove 2,022 Ranch v. Superior Court, sl,tpra,
113 Cal.App.4th 1377, 7 Cal.Rptr.3d 197, an insurance bad faith action. At issue were communications
transmitted to the insurer from its in-house claims adjusters who also were attorneys. The insurer
claimed all the communications were privileged, as involving legal advice emanating from its attorneys,
whereas the petitioner asserted none were, as the attorneys were serving merely as claims adjusters. The
Court of Appeal distinguished communications **746 reporting the results of factual investigations from
those reflecting the rendering of legal advice, held only the latter were privileged, and ordered the trial
court to review each of the communications to determine its dominant pu{pose. (Id. at p. 1397, 7
Cal.Rptr.3d 197.)ln this respect, the court erred. The proper procedure would have been for the trial
it

goodman, chris

81412014

For Educational Use Only

Costco Wholesale Corp. v. Superior Court, 47 Cal.4lh 725 (2009)
219 P.3d 736,1O1Cal.Rptr.3d 758, 09 Cal. Daily Op. Serv. 14,182...

prohibit disclosure or examination of other information to permit the court to evaluate the basis for the
claim, such as whether the privilege is held by the party asserting it. (Moeller, at p. 1135,69 Cal.Rptr.2d
317,947 P.2d 219 [hearing on type of attorney-trustee communications to determine who holds the
privilege].) Evidence Code section 915 also does not prevent a court from reviewing the facts asserted as
the basis for the privilege to determine, for example, whether the attorney-client ***768 relationship
existed at the time the communication was made, whether the client intended the communication to be
confidential, or whether the communication emanated from the client. (Cornish, at p. 480, 257 Cal.Rptr.
383.) Accordingly, while the prohibition of Evidence Code section 915 is not absolute in the sense that a
litigant may still have to reveal some information to permit the court to evaluate the basis for the claim
of privilege (lrúoeller, at p. 1135, 69 Cal.Rptr.2d 317, 947 P.2d 279), it does not follow that courts are
free to ignore the section's prohibition and demand in camera disclosure of the allegedly privileged
information itself for this purpose.
Plaintiffs also cite Lipton v. Superior Cout't (1996) 48 Cal.App.4th 1599,56 Cal.Rptr.2d34I, but the
court in that case distinguished between documents that o'would, in all probability, be protected by the
attorney-client privilege" (id. at p. 1618, 56 Cal.Rptr.2d 341) and those that might be protected by a
qualified privilege, not *738 subject to the prohibition of Ëvidence Code section 915, subdivision (a).
V/ith respect to the documents purportedly protected by the qualified privilege, the court suggested it
would be an abuse of discretion to permit discovery "without the court first examining those documents
and communications, by in camera inspection, to determine if they have sufficient relevance to the
requesting party's case to overcome the ... claim of qualified privilege." (Lipton, at p. 1618, 56
Cal.Rptr.2d 341.)That suggestion cannot be interpreted to hold that a court is free to order in camera
inspection of documents to determine if they are subject to a privilege to which Evidence Code section
915 applies.
[2r]

The Court of Appeal read our decision in In re Lifschutz (1970) 2 Cal3d 415, 85 Cal.Iþtr. 829,
467 P.2d 557 to hold that in camera disclosure of privileged information is permissible to determine if a
party has waived the privilege or if the communication falls under some exception to the privilege. But
in that case, we found the patient had waived the psychotherapist-patient privilege by initiating litigation
that put his mental and emotional state at issue. Notwithstanding the waiver, we held caution should be
exercised in disclosing the content of the patient's communications with his psychiatrist 'oto avoid
unwarranted intrusions into the confidences of the relationship." Qd. at p. 431, 85 Cal.Rptr. 829, 467
P.2ó 557 .) Because **745 only the patient could know both the nature of the ailments for which he was
seeking recovery and also the general content of the psychotherapist communications, we held "the
burden rests upon the patient initially to submit some showing that a given confidential communication
is not directly related to the issue he has tendered to the court." Qd. atp.436.85 Cal.Rptr.829,467 P.2d
557.) We stated: "Although ordinarily a patient cannot be required to disclose privileged information in
order to claim the privilege (Evid.Code, $ 975, subd. (a)), because the privileged status of
psychotherapeutic communications under the patient-litigant exception depends upon the content of the
communication, a patient may have to reveal some information about a communication to enable the
trial judge to pass on his claim of irrelevancy. Upon such revelation, the trial judge should take
necessary precautions to protect the confidentiality of these communications; for example, he might
120Ì
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court first to determine the dominant purpo se of the relationship between the insurance company and its
*740 in-house attorneys, i.e., was it one of 'ts,r*770 attorney-client or one of claims adjuster-insurance
corporation (as some of the evidence suggested, see id. at pp. 1385,1397*1398, 7 Cal.Rptr.3d 197). The
corporation, having the burden of establishing the preliminary fact that the communications were made
during the course of an attorney-client relationship (D.1. Chadbourne, Inc. v. Stperior Courl, supra, 60
Cal,2d at p. 729,36 Cat.Rptr. 468,388 P.2d 700), was free to request an in camera review of the
communications to aid the trial court in making that determination, but the trial court could not order
disclosure of the information over the corporation's objection. If the trial court determined the
communications were made during the course of an attorney-client relationship, the communications,
including any reports of factual material, would be privileged, even though the factual material might be
discoverable by some other means. If the trial court instead concluded that the dominant purpose of the
relationship was not that of attorney and client, the communications would not be subject to the
attorney-client privilege and therefore would be generally discoverable. However, even then, the
corporation would be entitled to request an in camera review of a particular communication to support a
claim that it should be protected despite the general absence of an attorney-client relationship.

Plaintiffs also cite OXY \Lesources California LLC v, Superior Court (2004) 1 15 Cal.App. th 87 4, 896, 9
Clal.Rptr.3d 621, and Cornish v. Superior Courl, supra,209 CaLApp.3d at page 480, 257 CaLRptr. 383,
where the appellate court observed that notwithstanding Evidence Code section 915, subdivision (a),
courts have allowed in camera review of information claimed to be privileged where necessary to
determine whether an exception to the privilege applies. As we have explained, section 915 prohibits
disclosure of information claimed to be privileged in order to determine if a communication is
privileged. But after the court has determined the privilege is waived or an exception applies generally,
the court to protect the claimant's privacy may conduct or order an in camera review of the
communication at issue to determine if some protection is warranted notwithstanding the waiver or
exception.

IV
Ital The remaining question is whether the Court

of Appeal was justified in denying Costco relief despite
the invalidity of the trial court's order. The court concluded extraordinary relief was not warranted
because Costco had not demonstrated it would be irreparably harmed by the release of the opinion letter
in redacted form because much of the remaining material could easily be obtained by some other means.
This reasoning implies that the harm in an order compelling disclosure of privileged information is the
risk the party seeking disclosure will obtain information to which it is not entitled. But, as we have said,
the fundamental purpose of the attorney-client privilege is the *741 preservation of the confidential
relationship between attorney and client (Mitchell v. Superior Court, sLtpra, 37 Cal3d at p. 599,208
Cal.Rptr. 886, 691 P.2d 642), and the primary harm in the discovery of privileged material is the
disruption of that relationship (Roberts v. Superior Court (1913) 9 Cal.3d 330, 336, 107 Cal.Rptr. 309,
508 P.2d 309), not the risk that parties seeking discovery may obtain information to which they are not
1l
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entitled. As we explained in Roberts: "The need for the availability of the prerogative writs in discovery
cases where an order of the trial court granting discovery allegedly violates a privilege of the party
against whom discovery is granted, is obvious. The person seeking to exercise the privilege must either
succumb to the court's order and rrrr*771 disclose the privileged information, or subject himself to a
charge of contempt for his refusal to obey the court's order pending appeal. The first **747 of these
alternatives is hardly an adequate remedy and could lead to disruption of a confidential relationship. The
second is clearly inadequate as it would involve the possibility of a jail sentence and additional delay in
the principal litigation during review of the contempt order. Thus, the use of the prerogative writ in a
case fseeking review of an order compelling disclosure of records claimed to be subject to a privilege] is
propet." (Ibid.)

Accordingly, Costco is entitled to relief because the trial court's order threatened the confidential
relationship between Costco and its attorney. Costco was not also required to demonstrate that its ability
to present its case would be prejudiced by the discovery of the opinion letter.

DISPOSITION
The judgment of the Court of Appeal is reversed. The case is remanded to that court with directions to
issue a writ of mandate vacating the trial court's order compelling discovery and to remand the case to
the trial court for further proceedings consistent with this opinion.

WE CONCUR: GEORGE, C.J., BAXTER, CHIN, MORENO, CORzuGAN, JJ., and O'LEARY,

J

GEORGE, C.J., concurring.

I

with the majority that the lengthy opinion letter sent by outside counsel to corporate counsel,
containing both factual recitations and legal advice, is protected by the attorney-client privilege. I also
agree that the trial court erred in requiring disclosure of the letter for the purpose of ruling on
petitioner's claim of privilege, and that the Court of Appeal erred in declining to grant extraordinary
agree

relief on the ground that disclosure of the letter in redacted form did not harm petitioner.

*742 Although

I also agree with the majority that "[t]he attorney-client privilege attaches to a
confidential communication between the attorney and the client" (maj. opn., ante, l0l Cal.Rptr.3d at p.
765,219 P.3d at p.74I), in order to clarify the elements of the privilege I believe it bears emphasis that
to be privileged, the communication also must occur "in the course of' the attorney-client relationship
(Evicl.Code, $ 952)-that is, the communication must have been made for the purpose of the legal
representation.l In its application of the privilege to the present case, the majority emphasizes the
purpose of the relationship between the attorney and the client. (See maj. opn., ante, 101 Cal.Rptr.3d at
p.769,219P.3d at pp. 745-746.) The privilege does not apply outside the context of such a relationship,
certainly, but we should not forget that the purpose of the communication also is critical to the
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application of the privilege.

The attorney-client privilege applies to a confidential communication between the attorney and the
client-the latter being defined as a person who "consults a lawyer for the pulpose of retaining the
lawyer or securing legal service or advice from him in his professional capacity." ($ 951.)
A confidential communication between the attorney and the client is defined as "information transmitted
between a client *rçr<772 and his or her lawyer in the course of that relationship." (S 952, italics added.)
The statutory requirement that the communication occur "in the course of' the attorney-client
relationship is consistent with the law as it existed prior to the 1965 enactment of section 952. (Cal. Law
Revision Com. com., 29r^ pt. 3A West's Ann. Evid.Code (2009 ed.) foll. $ 952, p. 307.) Prior to the
enactment of the statute, it long had been established that, in order to be privileged, it was necessary that
the communication be made for the purpose of the attorney's professional representation, and not for
some unrelated purpose. (Solon v. Lichtenstein (1952) 39 Cal.2d 75,80, 244 P.2d 907 ["4
communication to be privileged must have been made to an attorney acting in his professional capacity
toward his client"l ; **748 McKnew v. Stperior Cot¿rt (1943) 23 Cal.2d 58, 64*65, ï42 P.2d 1; Canoll
v. Sprague (18S1) 59 Cal. 655,659-660; Satterlee v. Bliss (1869) 36 Cal. 489,509; see also Chicctgo
Title Ins, Co. v. Superior Court (19S5) 174 CaL.App.3d 1742,1151,220 Cal.Rptr. 507 l*Ir is settled that
the attorney-client privilege is inapplicable where the attorney merely acts as a negotiator for the client,
gives business advice or otherwise acts as a business agent"l; Montebello Rose Cr¡. v. Agricultural
Labor Relations Bí.(T?ïI) 119 Cal.App.3cl I,32, 173 Cal.Rptr. 856 [communications necessary to
"secure or render legal service or advice" are privileged].) Secondary sources reflect the same
understanding of the privilege.(2 Witkin, Cal. Evidence (4th ed.2000) Witnesses, $ 116, p.373,and
cases cited ["The burden is on the claimant of the privilege to establish the condition of professional
consultation"l ; 3 1 Cal.Jur.3 d (2002) Evidence, $ 488, p. 7 6a.)

*743 When section 952 is viewed as a whole, it is even clearer that the Legislature intended to extend
the protection of the privilege solely to those communications between the lawyer and the client that are
made for the purpose of seeking or delivering the lawyer's legal advice or representation. Thus the
statute identifies a " 'confidential communication' " in general terms as meaning "information
transmitted between a client and his or her lawyer in the course of that relationship," but the provision
also supplies more specific examples of what is meant by adding that a confidential communication
"includes a legal opinion formed and the advice given by the lawyer in the course of that relationship."
Under the principle of statutory construction known as "ejusdem generis," the general term ordinarily is
understood as being " 'restricted to those things that are similar to those which are enumerated
specifically.' " (Harris v. Caltilal Growth [nvestors XIV (1991) 52 Cal3d 1142, 1160, fn. 7,278
Cal.Rptr. 614, 805 P.2d 573.) It follows that in order to be privileged, the information transmitted
between the lawyer and the client must be similar in nature to the enumerated examples-namely, the
lawyer's legal opinion or advice.
Our description of a confidential communication in Robert,ç v. City of'Palmdale (1993) 5 Cal.4th 363,20
Cal.Rptr.2d 330, 853 P.2d 496, is instructive. In that decision, we explained that such a communication
I
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in the context of section 952 need not concern litigation; rather it suffîces that the communication
consist of information transmitted between the client and the lawyer within the scope of the
attorney-client relationship. (Roberts v. City of Palmdale, sLtpra, 5 Cal.4th at p, 371, 20 Cal.Rptr.2d 330,
853 P.2d 496.) We further explained that "the privilege applies not only to communications made in
anticipation of litigation, but also to legal advice when no litigation is threatened." (Ibid.) Our analysis
was not restricted to an examination of the purpose of the attorney-client relationship, but rather
considered whether the nature of the communication itself fell within the bounds of the statute.

j<**773

another example that demonstrates the importance of the purpose or nature of the
communication rather than the more general purpose of the attorney-client relationship in this context,
we have recognized that "fk]nowledge that is not otherwise privileged does not become so merely by
being communicated to an attorney," and that " 'the forwarding to counsel of nonprivileged records, in
the guise of reports, will not create a privilege with respect to such records and their contents where
none existed theretofore,' " (Wells Fargo Bank v. Superior Court (2000) 22 Cal. th 201,210-2I!, 9l

In

Cal.Rptr.2d

7

16, 990 P.2c1 591.)

*744 Ordinarily, when an attorney-client relationship exists, communications between parties to the
relationship are made for the purpose of receiving or rendering legal advice, and the purpose of the
communication rarely will be in dispute. In the present case, the claimant of the privilege adequately
demonstrated that the purpose of the challenged opinion letter was to advise the client upon a legal
matter. Sometimes, however, the dominant purpose of the communication will be a critical
consideration. As discussed, communications between persons who stand in an attorney-client
relationship are not privileged in every instance, because it sometimes occurs that an attorney-client
relationship exists, but that the attorney also acts in another capacity for the client, as, for example,
**749 the client's agent in a business transaction. In view of the requirements of section 952 and the
authorities noted above, the question of the purpose of the communication arises regardless of what
element predominates in the relationship of the attorney and the client.
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