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DIRECTIONS (day two)

Please read and brief the following case. While the subject of our class is still case briefing, the goal of our
second session will be for you to see how your brief is used in class. So, also be prepared to recite this
case in class.
GRISWOLD v. CONNECTICUT
United States Supreme Court
381 U.S. 479 (1965)
MR. JUSTICE DOUGLAS delivered the opinion of the Court.
Appellant Griswold is Executive Director of the Planned Parenthood League of Connecticut.
Appellant Burton is a licensed physician and a professor at the Yale Medical School who served as
Medical Director for the League at its Center in New Haven—a center open and operating from
November 1 to November 10, 1961, when appellants were arrested.
They gave information, instruction and medical advice to married persons as to the means of
preventing conception. They examined the wife and prescribed the best contraceptive device or material
for her use. Fees were usually charged, although some couples were serviced free.
The statutes whose constitutionality is involved in this appeal are §§ 53–32 and 54–196 of the
General Statutes of Connecticut (1958 rev.). The former provides:
Any person who uses any drug, medicinal article or instrument for the purpose of
preventing conception shall be fined not less than fifty dollars or imprisoned not less than
sixty days nor more than one year or be both fined and imprisoned.
Section 54–196 provides:
Any person who assists, abets, counsels, causes, hires or commands another to commit
any offense may be prosecuted and punished as if he were the principal offender.
The appellants were found guilty as accessories and fined $100 each, against the claim that the
accessory statute as so applied violated the Fourteenth Amendment. The Appellate Division of the Circuit
Court affirmed. The Supreme Court of Errors affirmed that judgment. . . .
We do not sit as a super-legislature to determine the wisdom, need, and propriety of laws that
touch economic problems, business affairs, or social conditions. This law, however, operates directly on
an intimate relation of husband and wife and their physician's role in one aspect of that relation.
The association of people is not mentioned in the Constitution nor in the Bill of Rights. The right
to educate a child in a school of the parents' choice—whether public or private or parochial—is also not
mentioned. Nor is the right to study any particular subject or any foreign language. Yet the First
Amendment has been construed to include certain of those rights.
By Pierce v. Society of Sisters, [268 U.S. 510], the right to educate one's children as one chooses
is made applicable to the States by the force of the First and Fourteenth Amendments. By Meyer v. State
of Nebraska, [262 U.S. 390], the same dignity is given to the right to study the German language in a
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private school. In other words, the State may not, consistent with the spirit of the First Amendment,
contract the spectrum of available knowledge. The right of freedom of speech and press includes not only
the right to utter or to print, but the right to distribute, the right to receive, the right to read, and freedom
of inquiry, freedom of thought, and freedom to teach—indeed the freedom of the entire university
community. Without those peripheral rights the specific rights would be less secure. And so we reaffirm
the principle of the Pierce and the Meyer cases.
In NAACP v. State of Alabama, 357 U.S. 449, 462, we protected the “freedom to associate and
privacy in one's associations,” noting that freedom of association was a peripheral First Amendment right.
...
The right of ``association,'' like the right of belief, is more than the right to attend a meeting; it
includes the right to express one's attitudes or philosophies by membership in a group or by affiliation
with it or by other lawful means. Association in that context is a form of expression of opinion; and while
it is not expressly included in the First Amendment its existence is necessary in making the express
guarantees fully meaningful.
The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras,
formed by emanations from those guarantees that help give them life and substance. Various guarantees
create zones of privacy. The right of association contained in the penumbra of the First Amendment is
one, as we have seen. The Third Amendment in its prohibition against the quartering of soldiers ``in any
house'' in time of peace without the consent of the owner is another facet of that privacy. The Fourth
Amendment explicitly affirms the ``right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures.'' The Fifth Amendment in its Self-Incrimination
Clause enables the citizen to create a zone of privacy which government may not force him to surrender
to his detriment. The Ninth Amendment provides: ``The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained by the people.''
The Fourth and Fifth Amendments were described in Boyd v. United States, 116 U.S. 616, 630, as
protection against all governmental invasions ``of the sanctity of a man's home and the privacies of life.''
We recently referred in Mapp v. Ohio, 367 U.S. 643, 656 to the Fourth Amendment as creating a ``right to
privacy, no less important than any other right carefully and particularly reserved to the people.'' . . .
The present case, then, concerns a relationship lying within the zone of privacy created by several
fundamental constitutional guarantees. And it concerns a law which, in forbidding the use of
contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by means of
having a maximum destructive impact upon that relationship. Such a law cannot stand in light of the
familiar principle, so often applied by this Court, that a “governmental purpose to control or prevent
activities constitutionally subject to state regulation may not be achieved by means which sweep
unnecessarily broadly and thereby invade the area of protected freedoms.” NAACP v. Alabama, 377 U.S.
288, 307. Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs
of the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage
relationship.
We deal with a right of privacy older than the Bill of Rights—older than our political parties,
older than our school system. Marriage is a coming together for better or for worse, hopefully enduring,
and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a
harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an
association for as noble a purpose as any involved in our prior decisions.
Reversed.
MR. JUSTICE WHITE, concurring in the judgment.
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In my view this Connecticut law as applied to married couples deprives them of ``liberty'' without
due process of law, as that concept is used in the Fourteenth Amendment. I therefore concur in the
judgment of the Court reversing these convictions under Connecticut's aiding and abetting statute.
It would be unduly repetitious, and belaboring the obvious, to expound on the impact of this statute on the
liberty guaranteed by the Fourteenth Amendment against arbitrary or capricious denials or on the nature
of this liberty. Suffice it to say that this is not the first time the Court has had occasion to articulate that
the liberty entitled to protection under the Fourteenth Amendment includes the right ``to marry, establish
a home and bring up children,'' Meyer v. State of Nebraska, 262 U.S. 390, 399 and ``the liberty to direct
the upbringing and education of children,'' Pierce v. Society of Sisters, 268 U.S. 510, 534–535, and that
these are among ``the basic civil rights of man.'' Skinner v. State of Oklahoma, 316 U.S. 535, 541. These
decisions affirm that there is a ``realm of family life which the state cannot enter'' without substantial
justification. Prince v. Com. of Massachusetts, 321 U.S. 158, 166. Surely the right invoked in this case, to
be free of regulation of the intimacies of the marriage relationship, ``come[s] to this Court with a
momentum for respect lacking when appeal is made to liberties which derive merely from shifting
economic arrangements.''
MR JUSTICE STEWART, whom MR. JUSTICE BLACK joins, dissenting.
Since 1879 Connecticut has had on its books a law which forbids the use of contraceptives by
anyone. I think this is an uncommonly silly law. As a practical matter, the law is obviously unenforceable,
except in the oblique context of the present case. As a philosophical matter, I believe the use of
contraceptives in the relationship of marriage should be left to personal and private choice, based upon
each individual's moral, ethical, and religious beliefs. As a matter of social policy, I think professional
counsel about methods of birth control should be available to all, so that each individual's choice can be
meaningfully made. But we are not asked in this case to say whether we think this law is unwise, or even
asinine. We are asked to hold that it violates the United States Constitution. And that I cannot do.
In the course of its opinion the Court refers to no less than six Amendments to the Constitution: the First,
the Third, the Fourth, the Fifth, the Ninth, and the Fourteenth. But the Court does not say which of these
Amendments, if any, it thinks is infringed by this Connecticut law.…
As to the First, Third, Fourth, and Fifth Amendments, I can find nothing in any of them to
invalidate this Connecticut law, even assuming that all those Amendments are fully applicable against the
States. It has not even been argued that this is a law ``respecting an establishment of religion, or
prohibiting free exercise thereof.'' And surely, unless the solemn process of constitutional adjudication is
to descend to the level of a play on words, there is not involved here any abridgment of ``the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government
for a redress of grievances.'' No soldier has been quartered in any house. There has been no search, and no
seizure. Nobody has been compelled to be a witness against himself. . . .
What provision of the Constitution, then, does make this state law invalid? The Court says it is
the right of privacy ``created by several fundamental constitutional guarantees.'' With all deference, I can
find no such general right of privacy in the Bill of Rights, in any other part of the Constitution, or in any
case ever before decided by this Court.
At the oral argument in this case we were told that the Connecticut law does not ``conform to
current community standards.'' But it is not the function of this Court to decide cases on the basis of
community standards. We are here to decide cases ``agreeably to the Constitution and laws of the United
States.'' It is the essence of judicial duty to subordinate our own personal views, our own ideas of what
legislation is wise and what is not. If, as I should surely hope, the law before us does not reflect the
standards of the people of Connecticut, the people of Connecticut can freely exercise their true Ninth and
Tenth Amendment rights to persuade their elected representatives to repeal it. That is the constitutional
way to take this law off the books.
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