Individual Rights Final Exam Grading Notation Key
Prof. McDonald

Issue

I1 = Correct issue statemnent

I2 = Incomplete issue statement
I3 = Incorrect issue statement

Rule

R1 = Correct statement of governing legal principles
R2 =Incomplete statement of same

R3 = Incorrect statement of same

Analysis

Al = Correct factual analysis
A2 = Incomplete factual analysis
A3 = Incorrect factual analysis

Conclusion

C1 = Correct conclusion

C2 = Incomplete conclusion
C3 = Incorrect conclusion

Other Specific Notations:

D = Did not follow instructions provided on front of exam or as part of question (e.g.,
what rule to apply).

G = Good point or analysis.

ORG = Recommend better organization of issues and analysis, and/or not mixing
together different issues within the same discussion.

Y = "Yes!" (as in "righto!")
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QUESTION ONE

Part A:
1) Were R and S's substantive due process rights to attend their grandchild's funeral violated by
CPS's regulation in 20007

Was the government acting? Yes in this case the government actor was the CPS. Any
regulatizcins they passed were government actions as well. The 14th Amendment protects a

citizen's personal liberty rights from being infringed

Was the right fundamental? The right in question is a grandparent's right to attend their
grand child's funeral. The court has recognized that a law which infringes on right which is
deemed to be fundamental is looked at with strict scrutiny. A right deemed to be "important" is
looked at with "heightened scrutiny” and any other rights are looked at with rational basis review.
In determining whether a right is fundamental, the court has many different tools in its toolbag.
However, the most likely approach currently is the one used by Justice Kennedy which is to look
at whether the right is deeply rooted in history and traditions, and to also be open to looking at
both precedent and emerging social awareness. The right to attend the funeral of a grandchild,
though probably rare (because a grandchild rarely dies before his grandparents) is probably one
deeply rooted in history. Look around at any funeral and you will see much extended family
there, not to mention friends as well. If Scalia was deciding this case, he would probably define
the right more specifically, as he did in Michael H, and possibly argue that the right is

specifically to attend a military funeral. Arguably, military funerals are probably smaller.
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(Question 1 continued)

Next we would turn to precedent and emerging social awareness. There doesn't seem to be much
info about the emerging social awareness of the right of a grandparent to attent their grandhild's
funeral, so we move to precedent. In looking at precedent, the court could take into account the
decision of the plurality in the Moore case, which found that an ordinance that limited who could
live in a household to immediate family was unconstitutional because it infringed on the
FUNDAMENTAL right to live together in a family relationship. The majority in that case still
found the right was important, if not fundamental. Similarly, the court has put great weight on the
rights of a biological family to stay together. (see Stanley v. Illinois and dissent in Michael H).
However, the most on par case is probably Troxel v. Granville which held that a parent could
limit a grandparent's visitation of the child because of the fundamental right of a parent to decide
who their kid visits. In this case, the parent, Mary, wanted and supported the grandparents being
able to come to the funeral. Denying the grandparents the right to attend would also be denying
and infringing on the parent's right to make decisions regarding their child, which expressly
contradicts the ruling in Troxel. Therefore, the court is likely to find that the right of a
grandparent to attend their grand child's funeral, when the parent of the child desires and

g L—"
enourages it, 1s at least important under Moore, and probably fundamentaﬁlder Troxel.
/3

Strict Scrutiny? Analyzing the regulation under strict scrutiny, the court has held there must be a
compelling interest and the law must be closely tailored to that interest. Here, the interest of the
CPS was to prevent the surrounding gravesites from being unduly trampled during a service. This
is probably a compelling state interest and one the state would hold under it's police powers to
protect the health and safety of its citizens. Is it narrowly tailored? The statute must be neither
under or overinclusive, and there must not be other alternatives. There are other alternatives to

prevent the gravesites from getting trampled. These could include having smaller ceremonies, or

Page 2 0f 13



(Question 1 continued)

even allowing less people to be buried in the cemetary. They could also place fences around each
of the graves to make sure that no one steps on them. Under/over inclusive? The law may be
under inclusive because there may be a family that has 10 siblings and parents, and all of them
can come, whereas there may be another family, like Nan's in this case, who is an only child, and

even if her grandparents came, wouldn't have as many people.

Therefore, the regulation should be struck down for violating substantive due process.
24

2) Did the 2000 regulation violate R and S's 1st amendment Free Exercise rights?

The first amendment secures a citizen's right to practice their relgion without interference from
law. The court has found the Free Exercise clause to be important in two situations: where one
claims an exemption from a general law for relgious purpses and when a law is targeted to a

specific relgious practice.

Was the law targeted to a specific religious practice? No, it is clear that the law was not targeted
to religion, and there is no indication the law was passed to prohibit those of the Sihalu faith

from being able to attend funerals.

Were R and S claiming an exemption from a generally applicable law? Yes, they wanted an
exemption from the regulation that did not allow grandparents to come, because that regulation
interfered with their free exercise of their religion. Because this is a state law and not a federal
law, the holding in Smith will apply. Smith said that the court would no longer apply strict

scrutiny to exemption type cases such as the one at hand, and that the court will apply a rational
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(Question 1 continued)

basis review. For rational basis review, the law must have a legitimate government interest
(ENDS). Here, the legitimate interest, as stated above, was to prevent surrounding gravesites
from being trampled. This is surely legitimate. For rational basis, there must be a reasonable
relationship between the interest and the law. Although there are other alteratives to the law to
prevent trampling, as stated above, the law certainly would lessen the amount of trampling on the
graves by lessening the amount of people. Therefore, there is a reasonable relationship and the

law does not violate the Free Exercise clause.

,5
Was the 1970 regulation of the lottery unconstitutional? \
Substantive due process rights of the rights of a grandparent to have their child buried at
p g g grandp e 6
/

MC?
Probably not fundamental, rests more on the actual rights of the grandparents than the
right of the parent (which was more closely connected for attendance of the funeral)

RB review. Legitimate purpose- prevent overcrowding. Rational relationship: less people.
i

Proc Due Process Violation for the 2000 regulation for compactness?
Fair Process: law enacted pursuant to state administrative procedures, so no procedure

due process violation.

4

Did the 2000 regulation create a class that burdened a fundamental right of free exercise in the )f?/

first amendment?
This would rest on disaparate impact on those of the Sihalu faith.

Is there a substantial burden? Yes, not being able to attend your grandchild's funeral is a
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(Question 1 continued)

substantial burden.
Because the law applies equally to everyone, there 1s no EPC violation here.
15
Part B1)
First, is Veteran a state actor? The constitution only applies to State action. Is V a state actor
under the Public Function Doctrine? This applies when a private actor is engaged in something
traitionally and exclusively done by the government. Being on a funeral honor guard was

p
something that was always done by members of the U.S. Mllitary (part of the goverment) and

therefore a private actor doing this function would fall under the Public Function Doctrine. V is a

state actor.

5

= 3
Was theré a SDP yiolation for H?

- —

Did V infringe on?’/fnd a

-
First, did the regulat th@i that they keep vintage rif%g stored at home vjolate the 2nd

e .
ndment right to possess a

amendment?

In DC v. Heller the court held that there was an individual right to possess usable handguns in the
home. The court does not ask whether the right is fundamental, because we are not dealing with
an unenumerated right, but rather we are INTERPRETING a right already written into the
constitution. The court interprets the right using the precedent in U.S. v. Miller, which held that a
weapon in the home must have a reasonable relationship to militia uses for the 2nd amendment
to apply to it. Because the Civil War rifles were actually used in the civil war, they easily pass the
test that éhe gun in the home could have been used for militia purposes.

However, just as one may have the right to carry a firearm, one may also have the right to not

carry one at home. This would probably also go under "heightened" scrutiny (see below). If this

Page 50f 13



(Question 1 continued)

was part of the 2nd amendment nght (just as the right to NOT speak is a part of the right to free
speech), then the govt must show a compelling reason for adopting it. Avoiding legal liability is

probably not compelling because it does not have to do with the state's police powers. Therefore,

this regulation might be struck down because it violates s ne's right not to have a handgun in »

- 5

their home.
z

Second, did the regulation that prohibited V from possessing any other firearms violate the
second amendment?
As stated above, in Heller the court found that the right to possess a usable handgun in the home
was in the constitution. They court did not outline whether it was a fundamental right or not, and
also did? not law out a level of review for the right, rather they say "heightened level” of review.
Assuming this is closer to strict scrutiny, Veteran must have had a compelling interest to ban the
use of the guns. His stated interest was that he wanted to prevent his employees from
Vinadvenently using other parts on the vintage rifles. This probably satisfies the ENDS test, in that
ﬂ the state has the right to regulate the health and safety of its citizens through its police powers.
The regulation must then be closely tailored to fit the interest. There are other alternatives to
make sure that they don't use other parts, such as holding training sessions for them, or changing
the first part of the regulation to not have them store their guns at home. It is also under inclusive
because the workers could still damage the guns even if they did not have other guns at home.
Therefore, ﬁ\e regulation violates Hero's 2nd amendment right and should be struck down.

S

B2)

The methods of constitutional interpretation are Plain meaning or text, original intent, precedent
/( %:)ntemporary societal values. In looking at these, I would hold different than the supreme
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(Question 1 continued)

court did and hold that there is not an individual right to carry a gun in the home.

Text: While the majority argues taht "the people” in the 2nd amendment are the same "people”
from the 4th and 1st amendment, [ would argue that the people in the second amendment is more
of a collective, as the dissent in Heller did, and that it refers to the people's ability to protect

A —

themselves against the militia. Also, [ would argue like the dissent that "bear arms" is not just to
<~ —_—

carry a gun but clearly refers to something more confrontational, and that is not just self defense.

Also I would argue taht the second, operative clause, 1s not separate from the prefatory clause as

the majority states, but that it is there only to modify the prefatory clause as need be. As the

prefatory clause only refers to the Militia, the right therefore does too.

History/Original Intent: While the majonity argues that the ind. right to have guns in the home
7
already existed before the 2nd amendment, I would agree with the m that if the framers
intended it to be an ind. right to protect those int he home, they would have included it as such in
the constitution.
4
Societal Needs: While the majority doesn't look at this at all (throat clear...Scalia), this is an

important piece of the interpretation. A very important societal need that should be considered is

the amount of people killed by handguns, and that it interpreting the right the way the majority

Therefore, I would find that there is nOY ight to possess a handgun in the home to be

used for self defense.

/"
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